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WORKING GROUP 1 SANCTIONS DRAFTING TEAM DISCUSSION  

FOR 2024 MIDYEAR MEETING 
 

 
DISCUSSION:  The Drafting Team currently intends to address discovery sanctions under Federal 
Rules of Civil Procedure 26(g)(3), 37(a)(5), and 37(e); 28 U.S.C. § 1927; and inherent authority. The 
Drafting Team seeks feedback from the membership on whether to include or exclude a discussion 
of the following Rules in the Commentary: 

• 16(f) 
• 26(e) 
• 37(b)(2)(A) 
• 37(c) 
• 37(d) 
• 37(f) 
• 45(g) 

 
1. Should the Commentary exclude a discussion of each of the above Rules – i.e., because there is 

no need for guidance or clarification of one or more of these Rules’ application and limits? 
 
2. Should the Commentary include a particularly deep discussion of one or more of the above Rules 

– i.e., to encourage use of certain rules and/or address the potential challenges of seeking sanctions 
under particular Rules? 

 
* * * 

 
CURRENT DRAFTING TEAM GUIDELINES FOR STRUCTURE OF PUBLICATION 
 
Guideline 1: Discovery sanctions are designed to cure prejudice, remediate harm, and 
provide both specific and general deterrence of discovery misconduct, as appropriate.  
 

• Discuss why the sanctions rules exist.  
• Discuss why the sanctions rules were amended.  

 
Guideline 2: The failure to effectively employ discovery sanctions, where appropriate, 
impedes the operation of Rule 1 (promoting the just, speedy, and inexpensive determination 
of every action and proceeding), emboldens those who would improperly manipulate the 
discovery process, and ultimately diminishes the rule of law.  
 

• Discuss challenges to measuring the effectiveness of sanctions, including the lack of 
quantifiable data.  

• Discuss the barriers to the effective use of sanctions to achieve the goals of Rule 1.  
• Discuss ways in which sanctions provisions could be used more effectively.  
• Discuss reasons why sanctions provisions may not be effectively used in some cases.  
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o Wide discretion afforded to judges in applying discovery sanctions rules and the level 

of severity of sanctions that is appropriate.  
o Inconsistent interpretation of discovery sanctions rules across circuits, among district 

courts in the same circuit, and among judges in the same district court.  
• Discuss consequences of failing to employ sanctions rules effectively (e.g., unfairness in the 

process, inefficiency of case management, etc.).  
 
Guideline 3: Discovery sanctions should be effectively employed to enforce compliance with 
the self-executing Federal Rules of Civil Procedure and to resolve any failure of a party to 
comply.  
 

• Address Rule 16(f); Rule 26(e); Rule 26(g)(3); Rule 37(c); Rule 37(d); Rule 37(f).  
• Discuss importance of sanctions as a means of efficient management of the discovery process.  
• Discuss examples of conduct subject to sanctions for violation of these provisions.  
• Discuss applicable rules and types of sanctions that would be appropriate for these violations.  

 
Guideline 4: Discovery sanctions should be effectively employed to enforce compliance with 
a court discovery order and to punish any failure of a party to comply.  
 

• Discuss standard under Rule 37(b), including caselaw related to definition of “order.”  
• Discuss examples of conduct subject to sanctions for violation of these provisions.  
• Discuss types of sanctions that would be appropriate for these violations.  

 
Guideline 5: Sanctions should be effectively employed to remediate harm arising from and 
to deter abuse of the discovery process resulting in formal motion practice that lacks 
substantial justification.  
 

• Discuss substantive provisions of Rule 37(a)(5), including mandatory nature of sanctions 
where standard is met and no exception applies. o Discuss ways in which courts and parties 
more effectively use Rule 37(a)(5)(C), where a motion is granted in part and denied in part, to 
advance this guideline.  

• Discuss award of expenses under the rule, including inconsistent caselaw on what fees and 
expenses may be awarded.  

• Discuss anecdotal evidence related to the effectiveness of this provision.  
 
Guideline 6: The Federal Rules of Civil Procedure—along with the common law and state 
law equivalents—should promote the timely preservation of relevant electronically stored 
information, provide for remediation to cure any prejudice caused by the loss of such 
information, and sanction any failure to preserve with the intent to deprive another party of 
the information.  
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• Discuss Rule 37(e)(1) requirements, including any inconsistency in interpretation by courts, 

concerns with the rule as written or applied in achieving the goals of the rule, and examples 
of conduct subject to sanctions.  

o Discuss the standard for establishing prejudice.  
o Discuss which party should bear the burden of proof for prejudice, and whether a 

burden shifting approach is appropriate.  
 Discuss the types of sanctions that may be ordered under Rule 37(e)(1).  

• Discuss Rule 37(e)(2) requirements, including any inconsistency in interpretation by courts, 
concerns with the rule as written or applied in achieving the goals of the rule, and examples 
of conduct subject to sanctions.  

o Discuss the effectiveness of the adverse inference and whether it is an appropriate 
sanction under both (e)(1) and (e)(2).  

o Discuss the types of sanctions that may be ordered under Rule 37(e)(2).  
o Discuss what is the standard of proof for establishing intent to deprive.  

• Discuss how continued reliance on pre-2015 caselaw by some courts and practitioners 
undermines the goals of the 2015 Amendments to Rule 37(e) and Rule 1.  

• Discuss whether evidence of spoliation should be submitted to the jury, including whether the 
jury should be charged with making a finding of intent to deprive.  

 
Guideline 7: Sanctions should be effectively employed to prevent, cure, and where 
appropriate, punish vexatious discovery conduct or other bad faith conduct when the 
Federal Rules of Civil Procedure are not “up to the task.”  
 

• Discuss the court’s inherent authority to sanction where no specific rule is applicable or 
sufficient, including with respect to the loss, destruction, or fabrication or alteration of 
evidence.  

• Discuss application of the court’s inherent authority and relevant caselaw to address the 
destruction or loss of non-electronic evidence, which is beyond the scope of Rule 37(e).  

• Discuss whether inherent authority is being effectively used by the courts to deter and timely 
punish vexatious discovery conduct.  

• Discuss courts’ application of 28 U.S.C. § 1927 for imposition of sanctions, where appropriate.  
 

* * * 
 

RULES 
 

Rule 16. Pretrial Conferences; Scheduling; Management  
 
(f)  SANCTIONS. 
 

(1)  In General. On motion or on its own, the court may issue any just orders, including 
those authorized by Rule 37(b)(2)(A)(ii)–(vii), if a party or its attorney: 
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(C) fails to obey a scheduling or other pretrial order. 

 
 
Rule 26. Duty to Disclose; General Provisions Governing Discovery 
 
(e)  SUPPLEMENTING DISCLOSURES AND RESPONSES. 
 

(1)  In General. A party who has made a disclosure under Rule 26(a)—or who has 
responded to an interrogatory, request for production, or request for admission—
must supplement or correct its disclosure or response: 

 
(A)  in a timely manner if the party learns that in some material respect the 

disclosure or response is incomplete or incorrect, and if the additional or 
corrective information has not otherwise been made known to the other 
parties during the discovery process or in writing; or 

(B)  as ordered by the court. 
 

(2)  Expert Witness. For an expert whose report must be disclosed under Rule 
26(a)(2)(B), the party’s duty to supplement extends both to information included in 
the report and to information given during the expert’s deposition. Any additions or 
changes to this information must be disclosed by the time the party’s pretrial 
disclosures under Rule 26(a)(3) are due. 

 
Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; 
Sanctions 
 
(b)   FAILURE TO COMPLY WITH A COURT ORDER. 
 

(2) Sanctions Sought in the District Where the Action Is Pending. 
 
 

(A)  For Not Obeying a Discovery Order. If a party or a party’s 
officer, director, or managing agent—or a witness designated 
under Rule 30(b)(6) or 31(a)(4)—fails to obey an 
order to provide or permit discovery, including an order 
under Rule 26(f), 35, or 37(a), the court where the action is 
pending may issue further just orders. They may include 
the following: 

(i)  directing that the matters embraced in the order 
or other designated facts be taken as established for  purposes 
of the action, as the prevailing party claims; 

(ii)  prohibiting the disobedient party from supporting 
or opposing designated claims or defenses, or from 
introducing designated matters in evidence; 
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(iii) striking pleadings in whole or in part; 
(iv)  staying further proceedings until the order is 

obeyed; 
(v)  dismissing the action or proceeding in whole or in 

part; 
(vi)  rendering a default judgment against the disobedient 

party; or 
(vii)  treating as contempt of court the failure to 

obey any order except an order to submit to a physical 
or mental examination. 

 
Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; 
Sanctions 
 
(c)  FAILURE TO DISCLOSE, TO SUPPLEMENT AN EARLIER RESPONSE, 

OR TO ADMIT. 
 

(1)  Failure to Disclose or Supplement. If a party fails to provide information or identify 
a witness as required by Rule 26(a) or (e), the party is not allowed to use that 
information or witness to supply evidence on a motion, at a hearing, or at a trial, 
unless the failure was substantially justified or is harmless. In addition to or instead 
of this sanction, the court, on motion and after giving an opportunity to be heard: 

 
(A)  may order payment of the reasonable expenses, including attorney’s fees, 

caused by the failure; 
(B)  may inform the jury of the party’s failure; and 
(C)  may impose other appropriate sanctions, including any of the orders listed in 

Rule 37(b)(2)(A)(i)–(vi). 
 

(2)  Failure to Admit. If a party fails to admit what is requested under Rule 36 and if the 
requesting party later proves a document to be genuine or the matter true, the 
requesting party may move that the party who failed to admit pay the reasonable 
expenses, including attorney’s fees, incurred in making that proof. The court must so 
order unless: 

 
(A)  the request was held objectionable under Rule 36(a); 
(B)  the admission sought was of no substantial importance; 
(C)  the party failing to admit had a reasonable ground to believe that it might 

prevail on the matter; or 
(D)  there was other good reason for the failure to admit. 
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Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; 
Sanctions 
 
(d)  PARTY’S FAILURE TO ATTEND ITS OWN DEPOSITION, SERVE ANSWERS 

TO INTERROGATORIES, OR RESPOND TO A REQUEST FOR INSPECTION. 
 

(1)  In General. 
 

(A)  Motion; Grounds for Sanctions. The court where the action is pending may, 
on motion, order sanctions if:  

 
(i)  a party or a party’s officer, director, or managing agent—or a person 

designated under Rule 30(b)(6) or 31(a)(4)—fails, after being served 
with proper notice, to appear for that person’s deposition; or  

(ii)  a party, after being properly served with interrogatories under Rule 33 
or a request for inspection under Rule 34, fails to serve its answers, 
objections, or written response. 

 
(B)  Certification. A motion for sanctions for failing to answer or respond must 

include a certification that the movant has in good faith conferred or 
attempted to confer with the party failing to act in an effort to obtain the 
answer or response without court action. 

 
(2)  Unacceptable Excuse for Failing to Act. A failure described in Rule 37(d)(1)(A) is 

not excused on the ground that the discovery sought was objectionable, unless the 
party failing to act has a pending motion for a protective order under Rule 
26(c). 

 
(3)  Types of Sanctions. Sanctions may include any of the orders listed in Rule 

37(b)(2)(A)(i)–(vi). Instead of or in addition to these sanctions, the court must 
require the party failing to act, the attorney advising that party, or both to pay the 
reasonable expenses, including attorney’s fees, caused by the failure, unless the failure 
was substantially justified or other circumstances make an award of expenses unjust. 

 
Rule 37. Failure to Make Disclosures or to Cooperate in Discovery; 
Sanctions 
 
(f)  FAILURE TO PARTICIPATE IN FRAMING A DISCOVERY PLAN. If a party or its 

attorney fails to participate in good faith in developing and submitting a proposed discovery 
plan as required by Rule 26(f), the court may, after giving an opportunity to be heard, require 
that party or attorney to pay to any other party the reasonable expenses,  
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 Rule 45. Subpoena  
 
(g)  CONTEMPT. The court for the district where compliance is required—and also, after a 

motion is transferred, the issuing court—may hold in contempt a person who, having been 
served, fails without adequate excuse to obey the subpoena or an order related to it.  
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